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particular way of doing business.2o As already stated, the Minnesota provision on financing statements
is not identical to the Indiana statute upheld in CTS. Therefore, whether the Minnesota provision
violates the Commerce Clause is an open question.

Finally, it has been argued that the Minnesota business combination prOVISion significantly interferes
with interstate commerce by delaying for five years an extensive list of interstate corporate
transactions, unless approved in advance by a committee of the target board.21 One response to this
argument is that business combination statutes are a form of internal corporate affairs regulation, which
the Supreme Court has not yet characterized as an interference with commerce.22 Thus, even if the
business combination legislation appears as a practical matter to burden interstate commerce, the
Supreme Court may be reluctant to fmd it unconstitutional and, thereby, create questions about the
validity of many other established laws on corporate internal affairs. Further, even if the provision is
found to interfere with interstate commerce, it still might be constitutional under Commerce Clause
analysis if the state interest in enforcing the regulation outweighs the burden on interstate commerce.23

Possible qualifying state interests include:

discouraging front-end loaded, two-step takeovers, because they coerce shareholders;

promoting corporate democracy by letting nontendering shareholders vote on changes in corporate
control;

reducing the risk of a hostile takeover in order to encourage management to focus on long
range planning rather than defensive tactics; and

eliminating the threatening effect of greenmail tactics on target management.24

UTIGATION OVER THE 1987 MINNESOTA ACF

In September, 1987, suit was flied in federal District Court in Minnesota requesting, among other
things, a declaration that both the fmancing portion of the control share acquisition provision and the
business combination provision are in violation of the federal Constitution and the Minnesota
Constitution. In part, plaintiffs claimed that these portions of the 1987 act are pre-empted by the
Williams Act and violate the Commerce Clause. The suit was flied against the Dayton Hudson
Corporation by Illinois residents who are shareholders of the corporation and object to the
corporation's conduct in regard to an attempted takeover that was in process at the tinle the suit
began. The suit is pending as of the publication of this report.

20Sargent, note 13 at 27-2B.

21Lipton Memorandum, note 16, at 14-17.

22Sargent, note 13, at 28.

23Ibid. at 13.

24Ibid. at 32.
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The following terms related to corporate takeovers are either used in this report or frequently appear
in discussion of the subject.

Bidder, bidding corporation: Used in this report to mean a corporation or other entity attempting to
take control of a corporation.

Controlling interest: Ownership of enough stock in a corporation that the party with such ownership
can elect the board of directors. Especially in a large corporation, this does not require a majority of
the stock, but only a greater proportion than any other shareholder has.

Corporate takeover: In the broadest sense, control of a corporation passes from one set of owners to
another, by any of a variety of transactions, such as merger, tender offer, or proxy fight. Usually
involves a change of management as well as ownership.

Friendly takeover: Change of control has the approval of current management.

Hostile takeover: Change of control is against the wishes of current management.

Derivative suit: A suit brought by a shareholder to enforce a corporation's legal rights, which the
corporation has failed either intentionally or otherwise to enforce.

Directors: Members of the board of a corporation, elected by the shareholders. They have ultimate
responsibility for the corporation.

Disinterested directors: Those who are not also employees of the corporation.

Inside directors: Those who are also corporate employees.

Outside directors: Same as "disinterested directors."

Golden parachute: A large severance contract benefiting corporate executives which takes effect in the
event of a hostile takeover.

Greenmail: An amount well above market price paid by a corporation to buy back its stock that has
been purchased by a bidder making a takeover attempt.

Merger. The absorption of one company by
ceases to exist as a separate business entity.
powers of the former company.

another; the latter retains its identity while the former
The latter company acquires the assets, liabilities and

Proxy: Authorization given by a shareholder to another person to represent the shareholder and vote
his or her shares at a shareholder's meeting.

Proxy fight: A struggle between nonmanagement and management to obtain sufficient proxies to elect a
majority of the board of directors and thereby gain control of the corporation.
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Redeem; redemption: Repurchase by the corporation itself of a corporation's stock from shareholders.

Take a company private: Current management or majority shareholders purchase the company's stock
on the open market so that the company is no longer publicly traded but instead is privately held.
This makes a hostile takeover impossible.

Target: A corporation over which another corporation or entity is attempting to gain control by any
method, such as purchasing a controlling share of the corporate stock or electing a new board which
would agree to a merger.

Tender offer: A corporation, other entity, or individual offers to buy shareholders' stock in a company.
A corporation may make such an offer to its own shareholders. In the context of takeovers, the term
refers to a bidder offering to buy shares from target shareholders in order to obtain a controlling
interest in the target.

Front end loaded, two-step takeover: A particular kind of tender offer from a bidder in which
the first shareholders to sell are paid substantially more than those who sell after the bidder
obtains control.
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Section 1 OFFEROR. Clarifies the definition of "offeror" for purposes of Chapter 80B. When two or
more persons jointly agree to acquire, own or vote shares of a target company (whether or not the
agreement is in writing), all persons participating in the agreement constitute a person.

Section 2 TARGET COMPANY. Amends the definition of "target company" for purposes of Chapter
80B. A target company must either have its principal place of business or principal executive offtce in
Minnesota, or assets which have a market value of at least $1 million located in Minnesota. In
addition, the target company must have (i) more than ten percent of its beneficial or record
shareholders that are residents of Minnesota, (ll) more than ten percent of its shares that are
beneficially (see definition in section 7) or of record owned by Minnesota residents, or (iii) more than
1,000 beneficial or record shareholders that are Minnesota residents.

NOTE: Chapter BOB applies to takeover attempts of target companies incorporated in any
state. An offeror must file a registration statement with the Commissioner of Commerce.
Copies of the registration statement must also be delivered to the target company and all
broker dealers in the state that cu"ently quote the target company's stock. All materials
used to solicit shareholders to accept or reject the offer by the offeror or the target
company must be filed with the Commissioner. In addition, the person attempting the
takeover must make substantially the same offer to shareholders in Minnesota as to
shareholders in other states.

The remaining sections of the act amend Chapter 302A and apply only to corporations
incorporated in Minnesota and governed by Chapter 302A.

Section 3 ACQUIRING PERSON. Amends the definition of "acquiring person" to generally match the
defmition of "offeror" in section 1.

Section 4 CONTROL SHARE ACQUISmON. Amends the definition of "control share acquisition" to
mean the acquisition of shares, directly or indirectly, which results in the acquiring person exercising a
new range of voting power (ranges are outlined in section 302A.671, subdivision 2). In addition, this
section adds an item to the list of exclusions from control share acquisition: the acquisition of shares,
for the benefit of another, by a person who may not exercise or direct the exercise of the voting power
of those shares without the instruction of others.

All shares acquired in a 120-day period and all shares acquired pursuant to a takeover plan are part of
the same acquisition.
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Section 5 ISSUING PUBliC CORPORATION. Amends the defInition of "issuing public corporation" to
generally follow the defInition of "target company" in section 2. An 'issuing public corporation" must
have at least 50 shareholders.

Section 6 Technical change to defInition of "publicly held corporation."

Section 7 BENEFICIAL OWNERSlDP. Provides that an agreement that results in "benefIcial ownership"
does not have to be in writing. "BenefIcial ownership" does not include those shares tendered by a
person who makes a tender or exchange offer, until the tender or exchange offer is accepted. In
addition, a person is not a benefIcial oWner of shares where the person has the power to vote or direct
the voting resulting from specifIed proxy solicitations.

Section 8 INTERESTED SHARES. Defmes "interested shares" as those shares where the voting power
for the election of directors is exercised or directed by an acquiring person, any offIcer of the
corporation, or any employee who is also a director of the corporation.

Section 9 AFFILIATE. Defmes "affiliate" as a person who controls, is controlled by, or is under
common control with a specifIed person.

Section 10 ANNOUNCEMENT DATE. DefInes "announcement date" when used in reference to a
business combination, as the date of the fIrst public announcement of the fmal, defmitive proposal for
the business combination.

Section 11 ASSOCIATE. DefInes "associate" when used to indicate a relationship with any person, as
any of the following:

(a) Any corporation or organization of which the person is an offIcer or partner or is directly or
indirectly the benefIcial owner of ten percent or more of any class or series of shares entitled to
vote or other equity interest;

(b) Any trust or estate in which the person has a substantial benefIcial interest;

(c) The spouse or any relative of the person or the person's spouse who resides in the person's
home.

Section 12 BUSINESS COMBINATION. DefInes "business combination" as including the following
transactions:

(a) Mergers of an issuing public corporation with an interested shareholder (defIned in section 15) or
a corporation that is or that would be an affIliate or associate of the interested shareholder, after
the merger.

(b) Exchanges of shares of the issuing public corporation or any subsidiary, for shares of ~he

interested shareholder or any other domestic or foreign corporation that is, or after the exchange
would be, an affIliate or associate of the interested shareholder.
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(c)

(d)

(e)

(t)

(g)

Sales, pledges, transfers or other dispositions to or with one interested shareholder or any
affiliate, of assets of the issuing public corporation or any subsidiary: (1) having an aggregate
market value of ten percent or more of all the corporation's assets, determined on a consolidated
basis, (2) having an aggregate market value equal to ten percent or more of all the outstanding
shares of the corporation, or (3) representing ten percent or more of the earning power or net
income of the corporation.

Issuance or transfer by the corporation or any subsidiary of the corporation, of any shares of the
corporation that have an aggregate market value equal to five percent or more of the value of all
outstanding shares of the corporation.

The adoption of a plan or proposal for the liquidation or dissolution of the corporation or
reincorporation in another state or jurisdiction on behalf of the interested shareholder or
affiliate.

Any reclassification of securities, exchange of shares with any subsidiary or other transaction
proposed by or with the interested shareholder or affiliate, that increases the proportionate share
of outstanding shares of any class of shares entitled to vote.

Any receipt by the interested shareholder or affiliate of any fmancial benefit or assistance (e.g.
loan) provided by the corporation or any subsidiary.

Section 13 CONSUMMATION DATE. Defmes "consummation date" with respect to any business
combination as the date of consummation of the business combination.

Section 14 CONTROL. States that "control" means the possession of the power to direct or cause the
direction of the management and policies of a person, whether through the ownership of voting
securities, by contract or otherwise.

Section 15 INTERESTED SHAREHOLDER. Defmes "interested shareholder," when used in reference to
any issuing public corporation, as any person that is:

(1) The beneficial owner of ten percent or more of voting power of the shares entitled to vote, or

(2) An afftliate or associate of the issuing public corporation and was the owner of ten percent or
more of the voting power of the then outstanding shares entitled to vote, at any time within the
five-year period immediately before the date in question.

Section 16 MARKET VALUE. Defmes "market value" when used in reference to shares or property of
any issuing public corporation.

(1) Shares - the highest closing sale price of a share during the 30-day period immediately preceding
the date in question.

(2) Property - the fair market value of the property on the date in question as determined in good
faith by the board of the issuing public corporation, subject to arbitration.

Section 17 SHARE ACQUISmON DATE. States that the "share acquisition date" means the date that
the person first becomes an interested shareholder of the issuing corporation.
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Section 18 SCOPE OF DIRECTORS' DUTIES. Provides that directors, in discharging their duties may
consider the interests of:

employees,
customers,
suppliers,
creditors,
state and national economy,
community,
society,
the long-term and short-term interests of the corporation and its shareholders. The directors
may also consider the possibility that these interests may be best served by the continued
independence of the corporation.

Section 19 COMPENSATION AGREEMENTS ("GOLDEN PARACHUTES"). During any tender offer other
than one made by the corporation, section 19 prohibits publicly held corporations from entering into or
amending agreements with officers and directors that increase their current or future compensation.
This section does not prohibit routine increases in compensation or other routine compensation
agreements undertaken in the ordinary course of business.

Section 20 SPECIAL SHAREHOLDERS MEETINGS. Requires that a special meeting of the shareholders
to consider a business combination may only be called by a vote of 25 percent or more of all shares
entitled to vote.

Section 21 Cross-reference made consistent with section 20.

Section 22 Cross-reference to section 23.

Section 23 A publicly held corporation shall not purchase, at a price over the average market price,
shares entitled to vote from a person who beneficially owns more than five percent of the voting power
of the corporation, if the shares were beneficially owned by the person for less than six months, unless:

(1) The purchase is approved by a majority of the voting power of all shares entitled to vote; or

(2) The corporation makes an offer, of at least equal value per share, to all holders of shares of
that class and all holders of any class into which the shares may be converted.

Remainder of section defines "average market price" for purposes of the section.
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Section 24 CONTROL SHARE ACQUISmON. Modifies the previous control share acquisition law in
several substantial ways.

Information Statement

The information statement that an acqurrmg person must provide in a control share acquisition is
expanded to include greater detail on the acquiring person, the acquisition plan, and whether the
acquiring person would change the corporation's community involvement. In addition, material changes
in the facts in the information statement, such as a one-percent increase or decrease in the number of
shares to be acquired, must be noted in an amendment and promptly delivered to the corporation.

Shareholder Meeting Deadline

The act lengthens the deadline for holding a special shareholder's meeting on voting rights for an
acquiring person from 20 to 55 days after an information statement is ftled.

The act shifts the expense of the special shareholders meeting to the acquirer, except the expense of
opposing the control share acquisition.

Meeting Purpose

Under the act, the purpose of the meeting is to determine the voting rights of the shares acquired in
the controi share acquisition. (Under prior law, the meeting determined whether the acquisition of the
stock could occur.) The corporation need not call a special shareholders meeting if the acquiring
person does not provide copies of a fmancing agreement with a fmancial institution(s) to finance the
acquisition.

Threshold Ownership

The control share acquisition law provides for the board of the target to elect one of three alternative
threshold percentages of voting shares to which the law will apply: (1) 20 percent, (2) 33-1/3 percent,
or (3) 50 percent. Shares acquired in excess of the appropriate threshold percentage have no voting
rights, unless approved by a resolution at the special shareholders meeting. Approval of voting rights
requires a majority of both:

(1) The holders of a majority of all shares with voting rights (except that acquiring person shares in
excess of the threshold have no voting rights) and

(2) The holders of a majority of all shares with voting rights, excluding interested shares (shares
owned by officers, inside directors, and the acquiring person).

The voting rights of separate classes of shares apply, as otherwise provided m the corporation's
articles.

Disqualified shares regain their voting rights only upon transfer to a third party other than the
acquiring person or its affiliates or associates.
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The issuing corporation may redeem the shares acquired in a control share acquisition at a price equal
to market value if (1) the information statement is not delivered within ten days after the control share
acquisition, or (2) voting rights were not granted to the shares at the special shareholders meeting. The
call for redemption must be made within 30 days after the event allowing the corporation to redeem the
shares. Shares must be redeemed by 60 days after the call.

Section 25 BUSINESS COMBINATIONS.

SuM 1 FIVE YEAR PROHIBmON. Prohibits an issuing public corporation from engaging in a
business combination with an interested shareholder (defmed in section 15) for five years after the
share acquisition date, unless a committee of the board of directors, consisting of all the disinterested
(outside) directors, approved the acquisition or combination before the acquisition date. If the board has
no disinterested directors, the board must select three or more disinterested persons to be committee
members. ("Business combination" is defmed in section 12.)

The board must respond in writing within 45 days after submission of a good faith defmitive proposal
for a business combination. Failure to respond within the 45-day time period is the same as
disapproval of the proposal.

Subd. 2 WHEN PERMITfED. Permits business combinations to be made with an interested
shareholder if (1) the board approved the combination before the share acquisition date, or (2) the
holders of a majority of the outstanding disinterested shares approved the combination five years after
the acquisition date.

Business combinations with an interested shareholder are permitted (1) if the consummation date is five
years after the share acquisition date and (2) the compensation paid to all holders of the corporation's
shares satisfies a series of formulas for calculating market value. (Note: these rules only apply when
the disinterested shareholders have not approved the combination.) In essence these formulas require
the shareholders to receive an amount equal to the higher of:

(1) The highest price paid by the interested shareholder either in the transaction in which it became
an interested shareholder or when it owned more than five percent of the voting shares, plus
compound interest from the date the highest price was paid; or

(2) The market value of the stock on the announcement date or the share acquisition date, whichever
is higher, plus compound interest. In the case of preferred stock, the amount the shares are
entitled to on voluntary liquidation or dissolution of the corporation (plus unpaid dividends) is
used, if it is higher.

Interest in all cases is calculated at the rate on one year treasury bills. Consideration must be paid in
cash or in the same form that the interested shareholder used to acquire the largest number of shares
of the class of shares. The interested shareholder may not have acquired additional shares after the
acquisition date and before the consummation date (except through stock splits, share dividends, or by
paying compensation that satisfies the formulas).



Corporate Takeovers Page 26

Subd. 3 APPUCABILITY. Provides that the section does not apply to a nonpublicly held
corporation unless the corporation elects to be subject to it in its by-laws or articles.

The section applies to publicly held corporations unless the corporation elects not to be subject to it:

(1) In its original articles or by-laws,

(2) In by-laws adopted before September 1, 1987,

(3) In an amendment to the articles or by-laws adopted by a majority of the shareholders, other than
interested shareholders, opting out of the section, which amendment (a) is not effective until 18
months after its adoption or August 1, 1989, whichever is earlier, and (b) does not apply to
business combinations with interested shareholders who acquired their stock before the effective
date of the amendment.

The section does not apply to a business combination with a shareholder who inadvertently became an
interested shareholder, if the interested shareholder divests sufficient number of shares so that it no
longer owns ten percent. The section also does not apply to business combinations with shareholders
who were interested shareholders on June 1, 1987 or to business combinations where a binding
agreement was entered before the act took effect.

Finally, this section does not apply to business combinations with persons who became interested
shareholders on or after August 1, 1989 unless the articles or by-laws of the corporation provide
otherwise.

Section 26 REPEALER. Repeals prior effective dates of the control share acquisition law.

Section 27 EFFECTIVE DATE. Section 19 ("golden parachute" provision) was active the day following
fmal enactment (June 26, 1987). Sections 22 and 23 ("anti-greenmail" provisions) are effective March 1,
1988. The remainder of the act was effective retroactive to June 1, 1987.
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